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ORDER
06.02.2025

MA 385/2025

MA 385/2025 has been filed by the 20 applicants seeking
to join together to institute the present OA submitting to the effect
that they all are aggrieved by the issuance of the MoD letter no.
12(1)/2014/D(Pen/Pol)~-Part-1I dated 07.11.2015 whereby it
had been stated to the effect that personnel opting discharge
henceforth on their request would not be entitled to OROP
benefits effective prospectively. Counsel present submits that he
represents all the 20 applicants in as much as all the 20
applicants are aggrieved by a similar cause of action and the
counsel represents each of them. The prayer made vide MA
385/2025 is allowed and the 20 applicants are allowed to join

together to institute the present OA.



MA 384/2025

2. MA 384/2025 has been filed by the applicants seeking
condonation of 1996 days delay in institution of the OA, which
for reasons mentioned therein and in view of the verdicts of the
Hon’ble Apex Court in Uol & Ors Vs. Tarsem Singh
2009(1)AISLJ 371 is allowed, and the delay condoned.

OA 188/2025

3. The 20 applicants vide the present OA makes the following
prayers :~

(i) Quashing and setting aside the disposal orders for
online complaints filed by the applicants (Annexure-~
A-01) (COLLY) (IMPUNGED LETTER).

(i) Quashing and setting aside the GOI, MOD, DESW
(Respondent No. 1), vide their Iletter dated
04.01.2023,  [Annexure-A-02()]  (IMPUNGED
LETTER).

(iii) Quashing and setting aside the detailed
instructions issued by GOIL, MOD, DESW (Respondent
No. 1), vide their letter dated 20.01.2023, [Annexure
(IMPUNGED LETTER).

(v) Quashing and setting aside the PCDA (Pension)
Circular Number 666 dated 20.01.2023 [Annexure-
A-02(iif)] IMPUNGED LETTER).

) Quashing  and  setting  aside  the
clarifications/instructions given fo CGDA by GOI
MoD, DESW (Respondent No. 1), vide their I'D No.
1(1)/2019/D(P/P) dafed 08.04.2022, [Annexure A~
02(iv)] IMPUNGED LETTER).



(vi) Quashing and sefting aside the Ietter dated
20.07.2023 issued by Respondent No.1 [Annexure A-
02(v)] (IMPUNGED LETTER).

(vi)) Quashing and sefting aside the GOI, MOD,
DESW (Respondent No. 1), vide their letter dated
10.07.2024, [Annexure-A-02(vi)]  (IMPUNGED
LETTER).

(viii) Quashing and setting aside the detailed
instructions issued by GOI, MOD, DESW (Respondent
No. 1), vide their letter dated 04.09.2024, [Annexure
(IMPUNGED LETTER). A 02(vii)]

(ix) Quashing and setting aside the PCDA (Pension)
Circular Number 677 dated 06.09.2024 [Annexure-
A-02(viif)] AIMPUNGED LETTER).

(x) Call for records pertaining fo lIetter No.
1(1)/2019/D (Pen/Pol) dated 04 Jan 2023 and 20
Jan 2023,

(xi) Call for records pertaining fto Ilefter No.
12)/2023/D(Pen/Pol) dated 10.07.2024 and
04.09.2024.

(xii)) Call for records pertaining fo Ietter No.
12(1)/2014/D (Pen/ Pol)-Part-II dated 07.11.2015
and dated 06.06.2017.

(xiii) Directf the respondents the benefits of first
revision of OROP w.ef OI Jul 2019 and
consequential benefifs arising therefrom with the
inferest @ 12% on the arrears ftill realization of the
actual payment.

(xiv) Pass any other or further order(s) as may be
deem fif and proper, in favor of the applicants.

(xv) To award the cost of the original application fo
the applicants.”



4. Taking into account the order of the AFT, Principal Bench,
New Delhi dated 31.01.2025 in OA 313/2022 and connected
matters OA 361/2022, OA 847/2022, OA 2213/2022, OA
961/2018, OA 426/2023, OA 432/2023, OA 427/2023, OA
429/2023, OA 3651/2023, OA 3683/2023, OA 3684/2023,
OA 3685/2023, OA 3686/2023, OA 3704/2023, OA
3705/2023, OA 3706/2023, OA 3707/2023, OA 3708/2023,
OA 3709/2023, OA 3710/2023, OA 3711/2023, OA
3687/2023, OA 219/2024, OA 266/2024, OA 865/2024, OA
616/2024, OA 633/2024, OA 634/2024, OA 1056/2024, OA
1055/2024, OA 1035/2024, OA 1549/2023, OA 1574/2023,
OA 1570/2023, with categorical observations therein vide Para
67 to 83 thereof to the effect :-

67. The position, therefore, as on dafte is that we
have three categories of PMR personnel:-

(A) Personnel who opted for PMR prior to 01.07.2014
and will get benefit of OROP, and are not affected by
issuance of the Iletter dated 07.11.2015.

(B) The second category is of the personnel who
opfed for PMR and were granted the same befween
01.07.2014 to 06.11.2015 and are being denied the
benefif of OROP. This is a separate category because
in their case, the exclusion clause, denying them the
benefif of OROP is broughft info force retfrospectively
after they had opted for PMR between 01.07.2014 fo
06.11.2015 and;



© The third category are the personnel who
opted for PMR after 07.11.2015. They have also been
excluded from the benetit of OROP.

68.  As far as the persons contained in category ‘B’
Le. between period 01.07.2014 fo 06.11.2015 are
concerned, in their case apart from the general
question of classification in a homogeneous category
by fixing a cuft off date is involved but af the same
time they also stand fo be puf fo disadvantage
inasmuch as when they applied for PMR between
01.07.2014 fo 06.11.2015, they were under the
impression that they are entfitled fo OROP if they take
PMR. The ferms and conditions of service applicable
fo them af the time of opting for PMR did not prohipit
them or exclude them from getfing OROP and,
therefore, in their case the principle of estoppel will
apply as they were informed about their exclusion for
grant of benetit of OROP much after they had opted
for PMR (between 01.07.2014 fo 06.11.2015), on the
promise given fo them fo the effect that even if they
opt for PMR they will gef benefit of OROP. This
category Is a distinct category which has fo be carved
out in the facts and circumstances of the case. As far
as this category of persons are concerned, in their
case, when they opted for PMR before 06.11.2015
and if was granfed fo them or it was under
consideration, they were under the impression that
even If they take PMR, they will be entitled fo OROP
but all of a sudden, after having exercised their option
fo take PMR, by virtue of the refrospective effect given
fo the policy dated 07.11.2015, by a combined
reading of para 3 and 4 of the said Policy, these
persons stand excluded and they are denied the



benetfit of the OROP after a promise which led them fo
exercise the option. This, in our view, Is clearly

unsustainable in Iaw.

69. The principle of estoppel and the Ilegal
principles of faking away the vested right available,
by refrospective applicability of a rule or policy
squarely applies fo this cafegory of persons. Prior fo
06.11.2015, a right was available fo these employees
fo seeck PMR and even after getting PMR, they were
entitled fo the benefit of OROP as per the ferms and
conditions of service but by refrospectively applying
the principles of denying the benefit of OROP and
excluding person who opfed for PMR, the right
availaple fo these persons to gef OROP penefit is being
faken away which is not permissible in Ilaw.
Therefore, even though this category may
substantially falls in the common homogenous
category of persons who are being denied benefit of
OROP pecause they opted for PMR, the principle of
estoppel and taking away a vested right by
refrospective application of a policy or scheme will
also apply and this makes the application of the policy
fo this category of persons unsustainable in law.

70. That having so observed and held, the only
question now before us is as fo whether excluding all
persons who opted for PMR from the benefit of OROP
w.e.f. 01.07.2014 by virtue of Para 3 & 4 of the policy
dated 07.11.2015, amounts fo creafing a
classification within a homogenous category or class
of personnel which is opposed fo the principle of
discrimination and violative of Arficle 14 of the
Constitution and hit by the principles of law laid



down by the Hon’ble Supreme Courf in various cases
particularly in the cases of D.S. Nakara (supra) and

All Manipur Pensioners Association (supra).

71. Before considering fo analyse this question,

we may take note of the objections canvassed by the

applicants with regard fo the justification for making
the policy noft applicable fo the personnel who opted
for PMR w.e.£01.07.2014. A perusal of paragraph 4

of the policy dated 07.11.2015, makes it clear thaft an

exclusion category has been carved ouf by virfue of
the provisions of the said policy dated 07.11.2015.

Para 3 of the policy was only prescribing the
modalities by virfue of which the OROP scheme was
fo be enforced in future. The purpose of para 3,

according fo the applicants, was to bridge the gap of
the pre~-2013 retirees with the pensioners who refire
in 2013. The financial benefit to pre-2013 retirees
after bridging the gap with those who retire in 2013
was to be given effect fo from 01.07.2014. The
pension would be refixed for all the pensioners on
the basis of average of minimum and maximum
pension of personnel refixed in 2013 in the same
rank and with the same length of service. If a person
was drawing pension above the average it was fo be
protected and no recovery was fo be made. Arrears of
pension fo pre 2013 refirees were fo be made in four
equal instalments and family pensioners were fo get
the arrears in one instalment. In future, pension was
fo be re-fixed every five years. It was only para 4 of
the said policy which confemplated the exclusion
criferia whereas the provisions of para 3 deal only
with the modalities of implementing the benefit of
OROP Scheme.



72. The contention of the applicants that
exclusion criferia has been incorporated in Para 4 of
the impugned policy and Para 3 only deals with the
modalifies of implementing the OROP is correct and
therefore, the contention of the respondents that the
date of implementation of the OROP is w.e.f.
01.07.2014 is not correct and the implementation of
this Policy, if any, can only be from the dafe of the
promulgation of the impugned policy which is
07.11.2015.

73.  Be that as it may, the mooft issue before us is
the mischief created by refrospectively applying the
policy and denying the benefit of OROP fo refirecs
who seek premature refirement w.e.f. 01.07.2014
onwards. We need not go info various other issues
which were canvassed before us, which in our
considered view, are not necessary fo be analysed for
deciding the issue pending before us in these
Applications. Suffice is fo say thaf the respondents
have failed fo give any reasonable nexus or
justification for denying the benefit of OROP fto
personnel who opt for PMR after the cuf off date i.e.
01.07.2014.

74. In our considered view, grant of PMR, as
already discussed hereinapove, is nof an absolufe
right available fo an employee. Personnel who
applies for PMR does not get the PMR merely on his
seeking PMR. The respondents have laid down strict
regulations/orders/instructions and circulars for
considering the cases of PMR and affer evaluating
various factors primarily the personal need of the

personnel, nafional inferest, the human resources



aspect of the maftfer and the financial burden
incurred by the Union Govt in f(raining and
equipping the personnel, if if is established that the
dispensation of the personnel’s service will not affect
the inferest of the service, then he is granfed the
benefit of premature retirement. That being so, if can
be easily concluded that PMR is granted after faking
note of various facfors Iike administrative
considerations, national interest, inferest of the
military, personal requirement of the personnel,
service exigencies, the expenditure incurred for
Iraining efc. and after faking a conscious decision, he
is permitted PMR and once permitted, till coming info
this policy personnel discharged on PMR were (reated
alike other personnel who were granted discharge
from service on completing the terms of engagement
or on superannuation for pensionary benefits. In fact
personnel who are discharged after completing the
ferms of employment or who are discharged on
superannuation and personnel who seek discharge by
PMR were all treated as pensioners and there was no
difference in calculating or granting their post retiral
benetit like pension, gratuily efc. Irrespective of the
method of discharge, all personnel receiving pension
are freated as a homogenous class and for all
purposes in the matter of granting them post retiral
benefits, they were clubbed together and by and large
all the rules applicable fo them were identical except
for cerfain factors which are not relevanft in the
present case. For the first time within the category of
pensioners a difterent category of PMR personnel is
carved out and even in this homogenous category of

PMR persons three different categories are being



carved ouf ie. the first category is the personnel who
got PMR prior fo 01.07.2014, second category is the
personnel who gof PMR between 01.07.2014 fo
06.11.2015 and third category are personnel who

ot PMR on or affer 07.11.2015.

75. This, in our considered view, is nothing but a
clear violation of the law laid down by the Hon’ble
Supreme Court in the case of DS Nakara(supra) and

In our considered view cannot be sustained.

76. The respondents also contended that the
subject matter of agitation by applicants before this
Tribunal falls within the realm of administrative and
policy matter and, therefore, it cannot be subjected to
Judicial review by this Tribunal as it would amount fo
inferfering with policy mafters of the Govf. This
argument, in our counsidered view, cannot be
sustained in law for the simple reason that even if a
statufory power or an executive power, administrative
in nature is exercised by the Govt. or ifs authorities,
the policy should meet the requirement of Articles 14
and 16 of the Constitution. In cafena of judgments,
the Supreme Courf has infterfered with policy matters
when questioned on finding that the policy bifurcates
and creates discrimination befween various similarly
situated persons and groups, it cannot be permitted.
The Hon’ble Supreme Court in the case of Union Of
India and Ors. v Tushar Ranjan Mohanty And Ors.
(1994) 5 SSC 450 summarizes the law in this respect
and holds that even while exercising statutory powers
vested rights cannot be taken away and if a policy is
brought info force even by an administrative or

statufory power refrospectively, the same would not



be justified if if is based on arbitrary, illegal
consideration, irrafional in nature and is based on
factors which are nof germane fo the purpose for
which the policy has been enacted. Merely because
while implementing the OROP Scheme, the Govt. fook
a policy decision fo exclude certain category of PMR
personnel, is a policy maftter and is administrative in
nature, this Tribunal cannof give ifs stamp of
approval  because  while  considering — and
implementing the policy, the Govt. has created
differentiation in a homogeneous group nof only
within pensioners buf also within PMR personnel
without any just cause or reason, in an arbifrary
manner and without indicating any rational or nexus
behind doing so except pleading financial
implications. This, in our considered view, is noft
permissible and in the garb of same being a policy
mafter or administrative maftter, this Tribunal cannoft

approve the same.

77.  Finally, the last ground canvassed before us by
the Respondents was fo the effect that the benefif of
OROP exclusion has been broyght info force
prospectively and the applicants were aware that if
they opt for PMR they will be denied the benetit of
OROP and inspite of being aware of these facts, the
applicants knowing fully well the implication of their
opting for PMR, chose fo opt for PMR and now they
cannot furn around and challenge the exclusion as it
was their own action which resulfed in them being
denied the benefit. The respondents further argued
that the applicants should have evaluated the beftter
prospects available fo them, if they did not opf for
PMR and having applied for grant of PMR, the



principles of waiver, acquiescence and estoppel will
come info force and this denies them the right fo
challenge the policy dated 07.11.2015 which denies
them the benetit of OROP. In this regard, reliance has
been placed on various judgments quoted
hereinabove, which have been relied upon by learned

counsel for the respondents:-~

@) State of Uttar Pradesh v. Karunesh Kumar &
Ors. (2022) SCC Online SC 1706

[15)] Union of India v. PN Menon & Ors. (1194) 4
SCC 68

© State of Rajasthan v. Union of India (1977) 3
SCC 592

) State of M.P. v. Narmada Bachao Andolan
2017) 7 SCC 629

© Rachna v Union of India (2021) 5 SCC 638

In almost all the judgments cited by the respondents it
has been held that where a policy is evolved by the
Govt. judicial review thereof is limited,

78. A bare look at the judgments relied upon by
the respondents, if may look proper and acceptable
but for analyzing this justification given by the
respondents, it has fo be seen as fo whether the effect
of the action violates the mandate of Arficles 14 and
16 of the Constitution. What are the reasons for
classification made between a common group of
personnel, whether the classification is based on
intelligible differentia, whether it has any reasonable
or rational relationship with the object fo be achieved

and whether creation of a class within a class of PMR



personnel is unconstitutional being in violation of the
principles of Iaw. It’s a well settled principle of law
that acquiescence and waiver cannot be pleaded as a
ground for perpetuating an illegal or unconstitutional
acftion. The State cannof be absolved of its
responsibilities and consfifutional obligations in the
malfer of differential classification in a homogeneous
category of personnel and plead acquiescence and

walver fo justify their discriminatory action.

79. Even though various judgments have been
cited before us in support of the aforesaid contentions,
those are general principles applicable in the matter
of acquiescence and waiver. In the case of Basheshar
Nath v. Commissioner of Income Tax Delhi &
Rajasthan and Anr., AIR 1959 SC 149 relied upon by
the counsel for the applicants, we find thaft the issue
has been addressed by the Hon’ble Supreme Courf in
detail. It is a judgment by the Constifution Bench
which analysed various aspects in this regard and the
question before the Hon’ble Supreme Court in the said
case was as fo whether breach of a fundamental right
founded under Article 14 of the Constitution, can be
waived. Aftfer taking note of the provisions of Article
14, the learned Constitution Bench in detail discussed
various judgments and provisions of the Constifution
and comes fo the conclusion that the doctrine of
waiver has no application in case fundamental rights
available under the Constitution are violated.

80. The issue is also considered by a Full Bench of
the Kerala High Court in the case of Dr. Saurabh Jain
& Ors. v. State of Kerela & Ors. 2010 SCC Online Ker
5050. In the Writ Pefition before the Kerala High



Court, the issue was as fo whether the principles of
estoppel and waiver would apply and what would be
ifs effect. Affer taking nofe of the doctrine of waiver
and its applicability as discussed in the case of
Basheshar Nath Vs. Commissioner of Income Tax
Delhi & Rajasthan and another (supra) in para 10, 11,
12 and 13, the Hon’ble Kerala High Courf refers fo
various judgments including the Constitution Bench
gjudgment in the case of Olga Tennis & Ors. Vvs.
Bombay Municipal Corporation & Ors. (1985) 3 SCC
545 and came fo the conclusion that esfoppel or
walver is not a defence available fo the State when ifs
action is challenged on the ground of violation of
fundamental rights or the provisions of the
Constitution. Similarly, in the case of Justice K.S.
Puttaswamy (Retd) Vs. Union of India and Ors.
[2019 (1) SCC 1], the issue of waiver of right in the
matter of Fundamental Rights has been considered
and it has been clearly laid down that there cannot be
any waiver of the Fundamental Rights. A combined
reading of most of the judgments brought fto our
nofice in this regard clearly hold that violation of
Fundamental Rights particularly as mandated by
Articles 14 and 16 of the Consfifution imposes a
binding obligation on the Stafe in the maffer of
treating people, similarly sifuated, on equal footing
and prohibits discrimination and the State cannot be
absolved of its obligation and Iliability envisaged
under Articles 14 and 16 of the Consfifution under
the garb of acquiescence, waiver or estoppel. Merely
because the applicants were aware of their
disentiflement fo claim OROP in case they opt for
PMR, it cannot be permitted fo be canvassed that by



applying the principle of waiver and acquiescence,
the applicants are not entfitled fo claim any benefit
from fthis Tribunal. The Constifutional mandate
imposes a duty on the respondents fo act fairly and
equitably.

81 Very recently the Hon’ble Supreme Court in
the case of Lombardi Engineering Ltd. Vs. Utlfrakhand

Jal Vidyut Nigam, 224 4 SCC 341 has dealt with these
issues and after taking note of the law laid down in
case of Olga Tennis (supra) and Basheshar Nath
(supra). In para 84 it has been held as under:-

“84. The concept of “party autonomy” as pressed info service
by the respondent cannof be strefched fo an extent where if
violates the fundamental rights under the Constitution. For an
arbitration clause fo be legally binding it has fo be in
consonance with the “operation of law” which includes the
Grundnorm i.e. the Constitution. It is the rule of law which is
supreme and forms parts of the basic structure. The argument
canvassed on behalf of the respondent that the petitioner
having consented fo the pre~deposit clause at the time of
execution of the agreement, cannot furn around and tell the
court in a Section 11(6) petition that the same is arbifrary and
falling foul of Article 14 of the Constitution is without any

merit.”

82. One of the -counsel representing the
petitioners Shri Harbir Singh Gulati had also made
similar submissions and his contention was also based
on the submissions that have been detailed
hereinabove. However, he also argued a ground of
legitimate expectation. The doctrine of Ilegitimate
expectation in the face of Arficle 14 of the
Constitution and placing reliance on the law laid
down by the Honble Supreme Court in the case of The


https://indiankanoon.org/doc/605764/
https://indiankanoon.org/doc/367586/

State of Jharkhand & Ors. v. Brahampufra Metallics
Ltd. Ranchi and Anr., 2020 SCC OnlLine SC 968, the
learned counsel tried fo argue that receiving the
benefit of OROP was a legifimate expectation and
cannot be taken away in the manner done. Having
analysed various aspects of the maftter including the
submissions made by learned counsel for the
respondents, Shri Karan Singh Bhati and Shri Anil
Gautam before us in detail, we find for the reasons
and discussions made hereinabove that premature
retirees who opfted for premature refirement form a
homogenous category of persons. Apart from the fact
that they form a common homogeneous category of
persons, they are also treated as pensioners who on
discharge from service are (reated like a regular
pensioner in the matter of granting benefit of post
refirement  benefits except the method of
calculations of pension based on other factors which

are noft relevant in this case.

83. Pensioners form a common -category as
indicated in detail hereinabove. PMR personnel who
qualify for pension are also included in this general
category. The pension regulations and rules
applicable fo PMR personnel who qualily for pension
are similar fo that of a regular pensioner refiring on
superannuation or on conclusion of his ferms of
appointment. However, now by applying the policy
dated 07.11.2015 with a stipulation henceforth, the
prospective application would mean that a right
created fo PMR pensioner, prior fo the issue of
impugned policy is taken away in the maftfer of grant
of benefit of OROP. This will resulf in, a vested right

availaple fo a PMR personnel fo receive pension at par



with a regular pensioner, being faken away in the
course of implementation of the OROP scheme as per
impugned policy. Aparf from crealing a
differentiation in a homogeneous class, taking away
of this vested right available fo a PMR personnel,
violates mandate of the law laid down by the Hon’ble
Supreme Courf in various cases 1e. Ex-Major N.C.
Singhal vs. Direcfor General Armed Forces Medical
Services (1972) 4 SCC 765, Ex. Capt. K.C. Arora and
Another Vs. State of Haryana and Others (1984) 3
SCC 281 and this also makes the action of the

respondents unsustainable in law.”),

with the implicit cutoff date vide clause ‘4’ of the MoD letter no.
12(1)/2014/D(Pen/Pol)-Part-1I dated 07.11.2015 specified in
clause ‘4’ thereof, which reads to the effect :-

“4. Personnel who opt fo get discharged henceforth
on their own request under Rule 13(3)1G)®D),
13(3)1(v) or Rule 16B of the Army Rule 1954 or
equivalent Navy or Air Force Rules will not be entitled
fo the benefits of OROP. It will be -effective

prospectively.”,
having been held to be arbitrary and unconstitutional and having
been thus set aside, with the observations in the said order
adverted to hereinabove in Para 67 to 83 thereof, the OA is
disposed of with directions to the respondents to grant the
benefits of the OROP scheme to all the 20 applicants without any
discrimination in the matter of extending the benefits to certain
persons only and excluding others on the basis of fixing of cutoff

dates as indicated in this order, in view of the judgment of the



Hon’ble Supreme Court dated 09.12.2024 in Civil Appeal No.
1943/2022 in Lt Col Suprita Chandel vs. UOI & Ors. with
observations therein, in Para 14 thereof, which read to the

effect :-

“14. It is a well settled principle of law thaf where a
citizen aggrieved by an acfion of the government
department has approached the courf and obtained a
declaration of law in his/her favour, others similarly
situated ought to be extended the benefit without the
need for them to go fto court. [See Amrif Lal Berry vs.
Collector of Central Excise, New Delhi and Ofthers,
(1975) 4 SCC 714/,
making it apparent that the principles laid down in OA

313/2022 Cdr Gaurav Mehra (Retd.) & 113 Ors. vs. UOI & Ors.
and connected matters as detailed in Para 4 hereinabove apply

wholly to the instant case, the OA is disposed of, accordingly.

(JUSTICE ANU MALHOTRA)
MEMBER ()

(REAR ADMIRAL DHIREN VIG)
MEMBER (A)

Yogita



